In the Supreme Court of the State of Idaho

IN RE: AMENDMENTS TO IDAHO )
CRIMINAL RULE 25 ‘ ) ORDER
)

)

The Court having reviewed a recommendation from the Administrative Conference to

amend Rule 25 of the Idaho Criminal Rules, and the Court being fully informed;

NOW, THEREFORE, IT IS HEREBY ORDERED, that Rule 25 of the Idaho Criminal

Rules be, and is hereby, amended as follows:

Rule 25. Disqualification of judge.

(a) Disqualification of judge without cause. In all criminal actions, except
actions before drug courts or mental health courts, the parties shall each have the
right to one disqualification without cause of the judge or magistrate, except as herein
provided, under the following conditions and procedures:

(1) Motion to disqualify. In any criminal action in the district court or the
magistrate's division thereof, excluding actions before drug courts or mental health

~ courts, any party may disqualify one (1) judge or magistrate by filing a motion for
disqualification without cause, which shall not require the stating of any grounds
therefor, and the granting of such motion for disqualification without cause, if timely,
shall be granted. Each party in a felony prosecution shall have one (1)
disqualification without cause under this Rule as to the magistrate appointed to hear
the preliminary hearing and another disqualification without cause as to the district
judge appointed to hear the trial of the action. A-metionfor disqualifieation-without

Leninistrat ustice. | |
(2) Time for filing. A motion for disqualification without cause must be filed

not later than seven (7) days after service of a written notice setting the action for
status conference, pretrial conference, trial or for hearing on the first contested
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motion, or not later than fourteen (14) days after the service of a written notice
specifying who the presiding judge or magistrate to the action will be, whichever
occurs first; and such motion must be filed before the commencement of a status
conference, a pre-trial conference, a contested proceeding or trial in the action.

(3) Multiple defendants. If there are multiple defendants the trial court shall
determine whether such co-defendants have a sufficient interest in common in the
action so as to be required to join in any disqualification without cause, or whether
such parties have an adverse interest in the action such that each adverse co-
defendant will have the right to file one (1) disqualification without cause.

(4) New judge. If at any time during the course of the proceedings, except

under circumstances involving alternate judges or magistrates as set forth below in
subparagraph (6), a new judge or magistrate is assigned to preside over the case, each
party shall have the right to file a motion for one (1) disqualification without cause as
to the new judge or magistrate within the time limits set forth in subparagraph (2) of
this Rule. Provided, if a party has previously exercised a disqualification without
cause under this Rule 25(a) such party shall have no right of disqualification without
cause of a new judge or magistrate under this subparagraph.

(5) Disqualification on new trial After a trial has been held, if a new trial_‘

has been ordered by the trial court or by an appellate court, any party may file a
motion for disqualification without cause of the presiding judge or magistrate within

‘the time limits set forth in subparagraph (2) of this Rule; provided, a remand of a
case for sentencing or resentencing does not reinstate the right to one disqualification

without cause under this subparagraph. o o
(6) Alternate judges. If the presiding judge intends to have a panel of judges

as alternates to try the case set for trial, a notice or amended notice of trial setting -

shall include a list of judges who may alternatively be assigned to preside at the trial
if the presiding judge is unavailable to try the case. Upon service of the notice as to

‘the panel, each party shall have the right to file one (1) motion for the disqualification

without cause as to any alternative judge or magistrate not later than fourteen (14)

days after service of written notice listing the alternate judge or magistrate who may .
 preside at the trial of the case. Provided, if a party has previously exercised the right
to disqualification without cause under this Rule 25(a), that party shall have no right

to disqualify an alternate judge or magistrate under this subparagraph.
(7) Service on judge. A party moving to disqualify a judge or magistrate

- under this Rule 25(a) shall mail a copy of the motion for disqualification to the
_presiding judge or magistrate at the judge's or magistrate's resident chambers.

(8) Hearings by new judge If the presiding judge or magistrate is

 disqualified under this Rule and the newly appointed judge or magistrate residesina

county other than the county where the action is filed, then all hearings on motions

and evidentiary hearings, except the primary trial of the action, can be heard by the

newly appointed judge or magistrate in another county within the judicial district, at
the discretion of the new presiding judge or magistrate.
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(9) Exceptions. Notwithstanding the above provisions, the right to one (1
~ disqualification without cause shall not apply to:

(i) A judge when acting in an appellate capacity, unless the appeal is a trial
de novo;

(i) ‘A judge or magistrate in a post-conviction proceeding, when that
proceeding has been assigned to the judge or magistrate who entered the judgment of
conviction or sentence being challenged by the post-conviction proceeding;

(iii) A judge or magistrate who has been appointed by the Supreme Court

to preside over a specific criminal action.

(10) Speedy trial. If a defendant disqualifies a judge or maglstrate under this
Rule, the time within which that defendant must be given a speedy trial or trial
pursuant to .C. § 19-3501 shall commence to run anew on the date of such
disqualification.

(11) Matters that may be heard by a disqualified judge. A judge who has |

been disqualified without cause in a case may preside over an initial appearance or

arraignment in that case, and may also, when the parties and the disqualified judge

have so agreed in writing or on the record, preside over any other hearing and decide
any other issue in the case. ,
(12) Misuse of disqualification without cause. A motion for

’ disqualiﬁcation without cause shall not be made under this Rule to hinder, delay or
obstruct the administration of justice. If it appears that an attorney, law firm, .

prosecuting attorney’s officer or public defender’s office is using disqualifications
without cause for such purposes, or with such frequency as to impede the

administration of justice, the Trial Court Administrator shall notify the

Administrative Director of the Courts requesting a review of the possible misuse of
disqualifications without cause. The Administrative Director shall review the

‘possible misuse of this Rule and may take remedial measures. The Administrative

Director, before or after taking such remedial measures, may refer the matter to the

_ Chief Justice, who, upon determining that there has been misuse of disqualifications -

without cause, may take appropriate action to address the misuse, which may include

an order providing that the attorney. firm, prosecuting attorney’s office or public.

defender’s office that has engaged in such misuse is prohibited from using

- disqualifications without cause for such period of time as is set forth in the order or

until further order of the Chief Justice.
(b) Disqualification for cause. Any party to an action may dlsquahfy ajudge or
magistrate from presiding in any action upon any of the following grounds:

(1) That the judge or magistrate is a party, or is interested, 1n the action or |

prdceedmg

(2) That judge or magistrate is related to either party by consanguinity or-

affinity within the third degree, computed according to the rules of law.
(3) That judge or magistrate has been attorney or counsel for any party in the

‘action or proceeding.
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(4) That judge or magistrate is biased or prejudiced for or against any party or
that party's case in the action.

(c) Motion for disqualification. Any such disqualification for cause shall be
made by a motion to disqualify accompanied by an affidavit of the party or that
party's attorney stating distinctly the grounds upon which disqualification is based
and the facts relied upon in support of the motion. Such motion for disqualification.
for cause may be made at any time. The presiding judge or magistrate sought to be
disqualified shall grant or deny the motion for disqualification upon notice and
hearing in the manner prescribed by these rules for motions.

(d) Voluntary disqualification. This rule shall not prevent any presiding judge in
an action from voluntarily disqualifying himself or herself without stating any reason
therefore.

(¢) Disqualification and assignment of new judge. Upon the filing of a motion
for disqualification, the presiding judge shall be without authority to act further in‘
such action except to grant or deny such motion for disqualification or to act as
prov1ded in subparagraph (a)(11) of this Rule. Upon disqualification of a judge for

“any reason, the administrative judge of the judicial district, or demgnee shall appoint
any other qualified judge in the state to act or preside in the action. In lieu of such

~ direct appointment procedure, the administrative district judge, or designee, may -
make application to the Supreme Court for appointment of a new judge to preside in
the action.

IT IS FURTHER ORDERED, that this order shall be effective the first day of July, 2011.

IT IS FURTHER QRDERED, that the above designation of the sfrikihg of words from
the Rule by lining through them is for the purposes of information only as amended, and NO
OTHER A‘MENDME_NTS ARE INTENDED. The lining through shall not be considered a part
of the permanent Idaho Criminal Rules.

IT IS FURTHER ORDERED, that the Clerk of the Court shall cause notice of this Order to
be pubhshed in one issue of The Advocate.

DATED this _5__ day of June, 2011. ‘
| . By @tderof the eme Court -

(o~

Daniel T- Eismann

ATTEST:

‘entered in the above entitlied cause and now on

Stephien W. Keny0n I i

_Clerk

Chlﬁfé{gﬁﬁ‘&?w. Kenyon, Clérk of the Supre™e Court:

of the State of ldaho, do hereby certify that the
above is a true and correct copy of theéwﬁé

rd in.my office.
‘vnmuegs r¥1; h'and and the Seal of this Coun..[@/’/
SA'EPHEN W. KENYON

20 Chiet Deputy




